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Bengal Act XIII of 1934
[THE BENGAL WAKF ACT, 1934.]'

REPEALED IN PART .. Ben. Act XVI of 1946.

[~ Ben. Act IV of 1936.

Ben. Act V of 1942,

AMENDED .. West Ben. Act XIV of 1973,
West Ben. Act XXII of 1975.

| Wesl Ben. Act XXXI of 1985,

r (a) The Government of India
(Adapration of Indian
Laws} Qrder, 1937,
ADAFIED .. (b) The Indian Independence
(Adaptation of Bengal and
Punjab Acts) Order, 1948,
(c) The Adaptation of Laws
L Order, 1950.

[19th Tuly, 1934

An Act to muke prevision for the proper administration of wakf
properiy in Bengal.

WHEREAS il is expedient 10 make provision for the proper
administration of wakf property in Bengal; ’

2AND WHEREAS il is cxpedient to create a fund for the cducatian af
poor and meritorious students professing Islam and reading in any
recogniscd institulion; :

AwND WHEREAS the previous sanction of the Governor General has been
obtained under sub-section (3) of section 80A ol the Government of India
Acl 10 the passing of this Act;

It is hereby enacted as follows:—
CHAPTERI

Preliminary.

1. (I} This Act may be called the Bengal Wakf Act, 1934.

(2) Ilextends to the whole of *[West Bengal].

‘For Siatement of Objects and Reasons, see the Calenita Guzente, dated the 1st Septem-
ber, 1932, Part IV, papes 417-418; for Preliminary Repon of the Select Commitice, see the
Calciitta Gazette, dued the 2nd March, 1933, Pt. IV, page 58: for Repon of the Sir Zahid
Suhrawardy Conunitiee on the Bill, see ifid. dated the [st June, 1933, PL TV, pages $1-99 and
for Report of the Select Commiuee, see ibid. dated the 241h Aupust, 1933, Pr. LV, pages 186

258: and fer Proceedings in Council, see the Benpal Legislative Council Proceedings, 1932,

Vol, XXXIX, No. 1, pages 269-285, ibid, 1933, Vol, XL1. No. |. page 132, and Vol XLI,
No. |, page 230, and also ibid. 1934, Yol. XLIIL, No_ 4, pages 36-T4, 79-118, 135-170,
179-224 and 237-250.

“This second paragraph (o the “Preamble’ was inserted by s. 2 of the Bengal Wakl
{Amendment) Act, 1973 (West Ben. Act X1V of 1973},

*The words within square brackets were substituted for the word “Bengal™ by Art. 3(2)of
the [ndian Independence { Adantion of Beneal and Ponjab acisy Order, 1948

Preamble.

Short tille,
cxlent and
conumence-
rowenl,
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The Bengal Wakf Act, 1934.

[Ben. Act XIII

(Chupter {.—Preliminary.—Sections 2-5.)

(3) Iishall come into force!, in whole or in part, oa such date as the
’[Siate Government] may, by notification, appoint, and for this purpose
different dales may be appointed for differenl provisions of this Act,

2. (1) For the purpese of making a survey of wak( propertics exisling
atl the date of the commencement of this Act the *[State Governmeni]
may, by notification, bring Chapier IV into force on such date as may be
speeified in the notification, and thereupon, notwithstanding anything
contained in this Act, the *(State Government] may appoinl persons,
cither by name or by their official designation, Lo pecform the duties
imposed and exercise the powers conferred by that Chapter on the
Commissioner and the Board,

(2) The cost of survey under sub-section (1) shall be paid to the
?[State Government] from the Wak{ Fund when that fund is formed under
section 61.

3. Savc as herein otherwise specifically stated this-Act shall apply
1o all wakfs, whether crealed before or afler the commencement of this
Acl, any part of the property of which is sitvated in ‘[Wesl Bengal):

EE - * * * * *

4. The Board may, with the previous sanction of the *[State
Government], and subject to rules made by the *[Stale Government] in
this behalf, exempl any wakf {rom all or any of the provisions of this
Acl.

5. The *[Statc Government] may, by notification in the 3[Official
Gazetie], exempt any wak{ property, which has been retained under the
superintendence of the Board of Revenue in accordance with the
provisions of section 21 of the Religious Endowments Act, 1863, from
all or any of the provisions ol this Act, for so long as the propeny remains

under such superintendence.

'{a) Sections 1.2,6,33, 43 and 57 [except clauses (¢} o (h) of sub-seclion (1)1, 89,91, 92
and 93 and Chapter IV of the Act came into force on the 15th December, [934. vide notification
No. 2579 Mis., dated the 141h December, 1934, published inthe Calfeutie Gazerte of the 20th
December, 1934 Par [, page 1960,

(b) Chapter 1V of the Act came into [orce on the 15th December. 1934 for the purpose of
making a survey of wak{ propenties. vide notificalion No. 2580 Misc., daed 14.12,34, published
in the Calcutta Gazette of 1934, Pan [, pape 1960,

{¢) Seclions 8 and 9. sub-section (1), clavse (h) of sub-seclion (2) and sub-scction (3) of I

section 84 of the Act came into force on the 7th February, 1936 vide notification No. 131
Misc.. dated the 161h January, 1936, published in the Cafcuita Gazette of the 22rd January.
1936, Part L. page 174,

() The whale of the Ac (except those seclions which have already been brought into
forceyon the 1st March, 1936, vide notilication No. 276 Mis_, dated the 10th February. 1936.
published in the Calenita Gazerie of the 131h February. 1936, Part I, page 357,

() The whole of the Act came into force in the district of Dageeling on the 20th July,
1937, vide nolificalion No, 2141 Mis., dated the 20th July, 1937, published in the Calcutta
Guzette of the 29th July, 1937, Part . page 1999,

*The words “Provincial Govemnmment™ were originally substituted for the words "Local
Govemnent™ by para, 4{1) of the Government of India (Adaptation el Indian Laws) Order,
1937, and thercalter the word "Siate™ was subsiituted for the word “Provincial” by para. 4(1)
ol the Adaptation of Laws QOcder, 1950.

See fool-nole 3 on page 329, anie.

*The proviso to seclion 3 was omalted by s, 3 ol the Bengal Wakf (Amendment) Act, 1973
{West Ben, Act X1V of 1973).

*The words within square brackets were substituted for the words " Catcutta Gazene™ by
para 40D olthe Government of Tndia f Adapiatinn nf Tndian Laws) Order, 1937,

XX of 1863,
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The Bengal Wakf Aci, 1934,

(Chapter IL.—Preliminuryv.—Secrion 6.)

6. In this Act, unless there is anything repugnant in the subject or

contexl,—

.y

(2)
(3
{4)
'(4A)
(5)
(6}

(7)

(8)

“beneficiary” used with reference o a wakf-al-al-aulad
means 4 wakif, any member of his Family or descendants
entitled 1o recetve any pecuniary or other maierial benefits
from such wakf;

“benefit” does not include any benefit which a mutwalli is
entitled Lo claim solely by reasons of his being such mutwalli;
“Board” means Lthe Board of Wakfs constiluted under
section 7;

“Commissioner” mecans the Commissioner ol Wakls
appointed -under seclion 16;

“Deputy Commissioner” means the Deputy Commissioner
of Wakfs appointed under section 10A;

“enrolment” means Lhe enrolment of a wakf under section
44:

“mutwalli” means any person appoinicd cither verbally or
under any deed or insirument by which a wak[ has been
crealed or by a competent authority (o be the mutwalli of a
wakf and includes a naib-mutwalli or piher person appointed
by a mutwalli (o perform the dutics of a mulwalli and, save
as otherwise provided in this Act, any person or commitiee
for the time being managing or administering any wakf
property as such:

*Provided the notwithstanding anything 10 the contrary
conlained in any law, contract, custom or usage or in any
deed or instrument, a person in order to be eligible 1o be
appointed as a mutwalli must be a citizen of India and must
fulfil such other qualifications as may be prescribed by the
State Government by tules made under this Acl.

“net available income” of a wakf mecans the income as
determined, from time (o time, in the manner prescribed by
the [Stale Government];

“person interesled in a wakf" means a person who is entitled
ta receive any pecuniary or other benefit from the wakf and
includes a person who has a right 1o worship or Lo perform
any religious rite in a mosque, idgah, imambarah, darga,
maqgbara or other religious institution connected with the
wakf or to participate in any religious or charitable mini-
strations under the wakf(;

'Clause (dA) was inseried by 5. 4 of the Bengal Wak({Amendment) Act, 1973 {Wesi Ben,
AcL X1V ol 1973).

“This proviso was added 10 clause (6) by s. 2 af the Bengal Wakl (Amendment) Act. 1975
{(West Ben. Act XXI1of 1975).

'Ser foot-note 2 on page 130, ante.

331

Dxfinitions.




332

Eslablish-
ment of
Board ol
Wakls.

Canstilution

of the Board.

The Bengal Wakf Act, 1934

[Ben, Act XII1

{Chapter {I.—Constitition of Board and appoinintent of

9)

(10)

(11)

(12)

Conunissioner—Seciions 7, 8.)

“stranger 10 a wakf” means a person other than a persen
interested within the meaning of elause (8);

“wakl" means the permancnt dedication by a person
professing Islam of any movable or immovable property for
any purpose recognised by the Islamic law as pious, retigious
or charitable and ‘includes a wakf by user; and

*“wakif” means any person making such dedication;
“wakf-al-al-aulad™ means a wakf under which not less than
seventy-five per cenr. of the nel available income is [or the
tlime being payable to the wakif for himself or any member
of his family or descendants;

“wak( deed" means any deed or instrument by which a wakf
has becn created and includes any valid subsequent deed or
instrument by which any of the terms of the original
dedicalion have been varied. :

CHAPTER 1[I

Constitution of Beard and Appointment of Commissioner.

The Board of Walfs.

7. The '[Staic Governmenlt] shall, as soon as possible alier the
commencement of this Act *establish a Board to be called “the Board of
Wakf{s,” and such Board shall be a body corporate and have perpelual
succession and a common scal, and shall by the said name sue and be

sued,

8. (1) For the first threc years alter the establishment of the Board
under section 7, the Board shall consist ol the Commissioner as President
and the following members, namaly:—

{a)

(b}

(c)

five members lo be appointed by the '[State Gevernment] of
whom only one shall be a Shia and only one shall be a
mulwalli;
two members (o be elected, in the manner prescribed by the
![Siate Government], by the [West Bengal] Legislative
i[Assembiy] from among the Members of the f[Assembly];
threc Shia members te be appointed by the '[State
Government]:

Provided that the members referred 10 in clause (¢} shall
be members of the Board solely in respect of wakfs created
by a Shia.

!See [ool-note 2 on page 330, amee.

*Farestablishment of 2 Board called “the Board of Wak(s™, see notification No. 1100 Mis..
dared 2.4.36, published in the Calcurra Gazetie of 1936, Pan |, page 920.

‘See fool-nole 3 on page 329, ante.

*This word was substituted for the word “Council™ by para. 3 ind Schedule IV 10 the
Government of [ndia (Adapiation of Indian Laws) Order. 1937,
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of 1934.] |

(Chaprer H.—Constitution of Board and appointment of
Commissioner-—Seciions 9, 10.)

(2) After the said periad of three years the Board shall consist X
“ of the Commissioner as President and Lhe following members, :
namely:—
{a) five members to be appointed by the Siate Government of
whom one shall be a Shia and 1wo shall be mutwallis;

(b} three members 1o be elecled by the West Bengal Legistative
Assembly from among the Members of the Assembly in
accordance with the system of proportional represcantatian
by mcans of the single ransferable volte, in the manner
prescribed by the Siate Government;

3k * * * * * * *

(d) three Shia members to be appointled by the “[State
Government] *[of whom one shall be ol the Dawoodi Bhora
Communiry]):

Provided that the members referred 1o in clanse (d) shall
be members of the Board solely in respect of wak{s created
by a Shia.

(3) If by such date as the '[Slate Government] may fix, any electoral
body referred 1o in sub-section (1) or sub-section (2) fails 1o elect a
person (o be a member of the Board, the [S1ale -Government] shall
appoint a suitable person in his place and any person so appointed
shall be deemed. 10 be a member as if he had been duly clecied by
such body. !

9. Every member of the Board shall be a person professing Islam.  Memburs of
the Board 10
be M uslims.

10. (1) Every member of Lthe Board shall hold ofﬂce for a term of Termof
five years: office.

Provided that the term of office of a member of the Board relerred to
in_sub-scction (1) of section 8 shall be three years.

(2) A member of the Board, notwithslanding the expiralion of his
tean of office, shall continue to hold office untit the vacancy caused by
the cxpiration of the said term has been filled.

'Clause {2) was substiluled for the original clause by s. S(a) of the Bengal WaJ\I'(Am.ndlmnl)
Act, 1973 (\West Ben, Act X1V ol 1973},

*Clause (b) was substiluled for the original clause by s. 5tb) of the West Bengal Wakf
{Amendment) Act, 1973 {(West Ben. Act XIV of 1973).

*Clause {cywas omitted by s. 5(c), ibid.
“See lool-note 2 on page 330, anfe.

*The words within squans brackets wens inserted by s. 5{d) o(the Bengal W:I.I\f {Amcndment)
Act, 1973 (West Ben. Act XIV ol 1973).
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The Bengal Wakf Act, 1934,

[Ben. Act XII1

(Chapter H.—Consritwiion of Board and appointment of
Commissioner.—Sections 11-13.)

(3} A person ceasing te be a member by reason of ihe expiration of
his term of office, shall, il otherwise qualified, be eligible for re-
appoiniment or re-clection.

{4) If any mutwalli as such appointed, or any member of the '[West
Bengal} Legislative *| Assembly] as such elected, to be a member of the
Board ceases 10 be a mutwalli or a Member of the ‘(West Bengal]
Legislalive *[ Assembly], as the case may be, the *[Slate Govenment] shatl
by notification in the *(Official Gazette], declare his place Lo be vacant:

Provided that an elected member of the Board whose place is declared
vacant under this sub-scction shall continue as a2 member of 1the Board
until his successor is elecled.

11. The names of the members of the Board shall be published by
the *[State Government] in the ‘[Official Gazetie].

12. (1) The?(State Government] may, by nolification in 1he '[ Official
Gazerte), remove any member of the Board if he—

(a) refluses to act or becomes incapable of acting as a member
of the Board; :

(b) is declared insplvent;

(c} has been or is convicied of any such offence or has been or
is subjecied by a Criminal Court Lo any such arder as in the
opinion of the (State Gavernment], implics that he is un{iued
o continue to be a member of the Board;

{d) without excuse sufficient in the opinion of the *[State
Government], is absent withoul the cansent of the Board
[rom more than *[three] consceutive meetings aof the Board,

(2) The *[Swate Government] may fix a periad during which any
person so removed shall nol be eligible for re-appoimmient or re-clectian.

13. A member of the Board may resign his office by giving natice in
writing ro the *[State Government]; and, on such resignation being
accepted, shall be deemed 10 have vacated his office.

15¢e font-note 3 on page 329, ante.
*See [oot-note 4 on page 332, aure.
'See [oo1-noie 2 on page 330, aure.
15ae fool-note 5 on page 330, anse.

*The word within the square brackels was subsituted (or the word “six™ by s. 6 of the
Bengal Wakl{(Amendment} Act, 1973 (3West Ben. Act XIV of 1973).
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The Bengal Wakf Act, 1934,

{Chaprer Hf.—Constiintion of Buard and appointment of
Commissioner—Sections [4-16A.)

14.  When the place of an appointed or elccicd member of the Board
is declared vacant under sub-scetion {4) of scction 10 or becomes vacant
by his removal, resignation or death, a new member shall be appointed
or elected as the case may be in the manacr provided in seclion 8, and
shall hold office so long as the member whose place, he itls would have
been entitled Lo hold office if such vacancy had nol occurred:

Provided that no act of the Baoard, or of its olficers, shall be deemed
10 be invalid by reason only that the number of members of the Board au
the time of the performance of such act was less thar the number provided
in seclion 8.

15. (1) The Commissioner, or in his absence a member elecled by
the members present al a meeting of the Board, shall preside at every
meeting of his Board, and shall bave 1 second or casting vote in all cases
of equalily of voies.

(2) The presence of at least three members shall be necessary 1o
form a quorum at a meeting of the Board.

The Cotnmissioner of Wakfs. _

16. The Commissianer of Wakfs shall be a person professiong Islam,
and shall be appointed by the ![State Government] by notification in ihe
*[Official Gazeire] *[for such period, not exceeding five years from the
date of appointment, as may be specified in the notification, and shall be
cligible for re-appointment.]  ** * K

*16A. (1) The Statec Government may, by notificalion in the Qfficial
Gagette, appoint, for such period not exceeding five ycars Irom the date
ol appointment, as may be speetfied in the notificarion, a person professing
Islam te be the Deputy Commissioner of Wak({s and may, from time (o
time, by like notification, extend, by such period as il may consider
necessary, the period of appointment of 1he Depuly Commissioner,

(2) Save as atherwise provided in this Act, the Deputy Commissioner
shall exercise, perform and discharge such powers, lunctions and dulics
of the Commissioner as may be delegaied 1o him by the Commissioncr
under section [6B.

|See [pot-note 3 on page A0, wrife.

See fopl-noie 5 on page 330, unte,

*The words within squace hrackels were inseaed by s, 7(a) of the Bengal Wakf
(Amendment) Act. 1973 {Wew Ben. Act X1V of 1973).

‘The words “He shall vrdinarily be appoinied for Ive yers, and shall be eligible (or re-
appointmenl.” were omitied hy ». Wb}, ibid -

*Seciiens 16A and 168 were added by s 8, ibid.
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336 ) The Bengal Wakf Act, 1934,
[Ben. Act XIIT

{Chaprer H.—Constitution of Board und appointment of
Commissioner—Sections 168, 17-18.)

Delegation of '16B. Subject to 1he other provisions of this Act and 1o such rules as
g;‘ﬁ:_.”'cle" may be made in (his behalf by the Siate Government, the Commissioner
Commissioner  may, by order in writing, delegate any of the powers, functions or dulies
to the Deputy . .. . .
Commissiengr,.  URder this Act 1o the Deputy Commissioner, and in respect of his
powers, functions or duties so delegated 10 the Deputy Commissioner
references in this Act Lo the Commissioner shall be decred 16 inclutle

references to the Depuly Commissioner.

The Commi- 17. The Commissioner *[or the Depuly Conmissionerj, during his
fl“\',oh':']il?l?w term of office, shall not hold any ather salaried post or the office of a
officer. mulwalli, and, subject 10 any exceptions permiticd by the *{Stale

Government] shall devate his whole time and aticntion 10 his duties
under this Act.

Reiounera- ‘18. The Commissioner and the Deputy Commissioner shall reccive
'le,;ﬁ{u such monthly salary as may be fixed by the Siate Government:
ssionerand

CD;&L:E Provided that if an officer in the service of the Siate Government is

ssioner. appointed Commissioner or Deputy Comumissioner, he may receive such
allowances in addition to the monthly salary as the Staie Government
may [ix, and all contribulions towards his fcave salary and pension
required Lo be paid by him or for him under the conditions of his service
under the State Governmenl regulating his transfer 10 foreign service
shall be payable out of the Wakf Fund.

Leave of 19. (1) The '[State Government] may, after consultation with the
absence or e 5 h .. D

deputationof Board, grant leave of absence “[10 the Commissioner or the Deputy
the Commi-  Commissioner or depute the Commissioner or the Deputy Commissioner]

ssigngr. . - . -
to other dutics for such period as i thinks fit.

(2) The allowance (if any) to be paid to the Commissioner *or the
Deputy Commissioner] while absent or leave or depulation shall be such
amount as may be fixed by the *[State Government].

See fool-note 5 on page 315, ante.

‘The words within square brackers were inserted by s, 17 of the Bengal Wakl
(Amendment) Act, 1973 (West Ben. Act XIV of 1973).

*See foo-noie 2 on page 330, ante.

“Seciian 18 was substituted for the original section by s, 10 ofthe Bengn] Wak{ (Amend-
ment) Act, 1973 (West Ben. Act X1V ol 1973).

SThe words within the square brackets were substituted {or.the wards "o Iht. Commissianer
or depute him™ by 5. 11(a} of the Bengal Wakf (Amendment) Acl. 1973 {West Ben,
A XTV ol 1973)

*The words within 1he square brackets were inseried by 5, (D), ibid.




of 1934.]

The Bengal Wakf Act, 1934.

{Chapter L.—Consritution of Beard and appointinent of
Commissioner—Sections 20-24.)

120. (1} Whenever the Commissioner is granted leave of absence or
is deputed 10 other duties, the Deputy Commissioner, of, if there is no
Deputy Commissianer or if the Deputy Commissioner also is granied
leave of absence or is depuled to other dulics, a person professing Islam
appointed by the State Government in this behalf, shall act as the
Commissioner untit the Commissioner, or the Deputy Commissicner, as
the case may be, resumes his duties.

(2) The salary of the person appotnted under sub-section (1} 1o act
as the Commissioner shall be fixed by the State Government.

21. Il at any lime it appears 1o the *(State Government] that *[the
Commissioner or the Deputy Commissioner has shown] himself to be
unsuitable for his office, or has been guihly of misconduct or negleet
which renders his removal expedient, it may, by notification in the
[Official Gazene], declare thal *[the Commissioner or the Deputy
Commissioner, as the case may be, shall cease] to hold such office.

22. The Commissioner shall be a corporation sole by the name of
“the Commissioncr of Wakfs” and shall have perpetual succession and
an official seal and shall by the said name sue and be sued.

Officers and Servams.

23. The Board, with the previous sanctlion of the ‘[ State Government],
may from lime 1o lime determine the number, designations and grades
of the officers and servants (other than employees who are paid by the
day) whom the Board considers it necessary (o employ for the purposes
of this Act and the amount and nature of the salary, #[fees, allowances,
gratuity and ather pecuniary benefits] to be paid Lo each such officer and
servani.

24. The power of appointing, promoling, and granting leave to
officers and servants of the Board and reducing, suspending or dismissing
them for misconduct, shall be vested in the Commissioner:

Provided that the Commisstoner shall not appoint any person o a
post the maximum moenthly pay of which exceeds one hundred rupees
excepl with the approval of the Board:

Provided further that any officer or servant in receipt of a monthly
salary exceeding one hundred rupees whe is reduced, suspended or
dismissed by the Commissioner may appeal 1o the Board, whose decision
shall be final.

'Seclion 20 was substiluted for the original section by s. 12 of the Bengal Wakl ( Amendment)
Act_ 1973 (West Ben. Act XIV of 1973).

-See fool-noie 2 on page 330, ante.

The words wilhin the square brackets were substituted for the wards “the Commissioncs
h?s ;t'}gw"" by s. 13{a) af the Bengal Wakf (Amendinent) Act, [973 (West Ben, Act X1V
cf | 13

15¢e foot-nole 3 on page 330, awie.

*The words within the squar: brackeis wen: substituted for the words “the Commis-sioner
shall cease™ by s. 13(b), ibid.

*The words within square brackets were subsiituted for the words “fees and allowances™
bys. U4, ibid
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The Bengat Wakf Act, 1934

[Ben. Act- XIII

(Chaprer H.—Consritwiion of Board and appointment of
Caommissioner—Sections 23, 26.—Chapter [Hl.—Funcitions
“of the Commissioner and the Board—Seciion 27.)

Officer.

25. The Office of the Cormnissioner and the Board shall be siluated
in Calculia.

26. There shall be paid to '[the Commissioner, the Deputly
Commuissioner,] members, officers and servants of the Board allowances
(or attendance at meetings of the Board and for journcys undertaken in
the discharge of their dutics under this Act al such reasonable rates as
may, from time to lime, be allowed by the Board with the previous sanction
of the *[Siale Governinent].

CHAPTER 111

Functions of the Commissioner and the Board.

27. Subject to the provisipng of this Act and the rules made by the
Y[State Government] thereuntder— '
(1) the Munctions of the Commissioner shall include—

(a) investigating ‘[and delermining} the mature and cxiemt
of wakfs and wakf propeny, *[causing, whenever
necessary, a survey of the wakl properly] and calling
from time to time for accounts, returns and information
from mutwallis; '

(by ensuring thal the income and ather property off wakfs
are applicd to the objects and far the purposes and for
the benelil of any class of peesons for which such wakfs
are created or intended;

(c) gziving directions for the praper administration of
wak(s; )

(d) keeping in his custody the particulars and all other
information relating 10 Y[every wakf];

" (e) generally, doing all such acts as may be nécessary for
the due control, mainicnance and administration of
wakfs;

IThe words within the square brackets were substituted for the words “the Comntissioner™
by s. 15 of the Bengal Wakf (Amendment) Act. 1973 (West Ben. Act X1V ol 1973),

*See [oot-note 2 on page 330, ante.

*The words within square brackets were insened by s. 2 of the Bengal Wakl {Amendmen)
Acl, 1925 (Ben. Act [V ol 1936).

1The words within square brackels were inserted by s, 16{a}i) ol the Beogal Wakr
{Amendment) Act, 1973 (West Ben, Ac X1V of 1973). )

*The words within square bragkels were substituled For the words “Wakfs-al-al-avlnd”
by s, 16(a)(ii). ibid.
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e

The Bengal Wakf Act, 1934,

(Chapter Hl.—Funciions of the Conmissioner and the
Board—Secrions 28, 29.}

'(f) creation of an Education Fund for the education of poor
and merilortous bays and girls professing Islam reading
in schools, colleges and vocational institutions
recognised by Lthe Staie Government; ’

(2) 1he functions of the Board shall include—

(i) in the absence of any directions by the wakif or any
lawful authorily, declaring what praportion of the
income or other properly of the wak[l shall be allocated
Lo any parlicelar abject of the wakf;

(ii) declaring in whai roanner any surplus income of a wak(
shall be utilised;

(iii) conslituting commiilees, where nccessary, [or the
administration al wakfs;

(iv) exercising and performing such other powers and dulies
as are expressly conferred or imposcd on the Board or
under this Act;

{¥) generally, advising the Commissioner in the exercise
and the performance of his powers and duties under
this Act:

*Provided that no dcclaration under sub-clause (i)
or sub-clause {ii) shall be made without gtving the
parties affected an opportunity of being heard.

28, ’[The Commissioner, the Deputy Commissioner and the Board)
in exercising their powers under this Act in respect ol any wakf shall act
in conflormity with the directions of the wakif, the purposes of the wakl
and any usage or cusiom of the wakr sanctioned by the Islamic law *[and
in general with the provisions of Muhammedan law relating to wakf):

Provided that in furtherance of the abject of the wakf or in ihe interest
of the beneficiarics of the Board may revise any provision in the wakf
decd which has become inaperative or impossible of execulion owing 10
efflux of time or changed conditions *[so, hawever, thal no such revision

shall be made without giving Lthe parties affecied an opportunily of being -

heard]. )

29, The Board may, [rom time to time, authorize the Commissioner
to exercise and perform, subject to the contral of the Board, any of the
powers and duties conferred or imposed on the Board by or under this
Actl.

1Sub-clause (F} was added by 5. 16(2)(54) of the Bengal Wakf (Amendment) Act, 1973
(Wesi Ben. Act X1V ol 1587]).

*This proviso was added by s, 16{b), ifxd.

"The wards within square brackels were substituted for the words ““The Commissioner and
the Board™ by 5. t7(a), ibid.

*The words within square brackets were inserted by s, 17(b)ibid,

*The words within syvure brackels sere inserted by s 1. ibid
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The Bengal Wakf Act, 1934

[Ben. Act XHI

{Chapter Hl—Functions of the Comuniissioner and the
Board —Sections 30-34.)

30. Subject to any rules made by the '[Swate Government] in this
behalf, the Commissioner, with the approval of the Board, may c¢xercise
all or any of the powers conferred on him by this Act through the
Commissioners of the Divisions or the Collectors af the districts in which
the wakf property concerned is situated or through any other person
whom he may appoint for such purpose and may [rom time 1o time
delegale any of his powers 1o such Commissioners, Collectors or other
persons as aforesaid and may at any time revoke such delegation.

31. The Commissioner may at any time consuit the Board in regard
to any matier connecled with the discharge of his functions under this
Act,

32, In the case of a wakl-al-al-aulad, a beneficiary or any persan
enlitled under the wakf deed to receive pecuniary or other material
benefits cither on his own account or on behalf of areligious or charitable
institution, and in the case of any other wakl, any person interested may
make an application to the Commissioner supported by an affidavit 1o
institute an inquiry relating to the administration of a wakf or for the
examination and audit of the account, of a wak{, and the Commissioner,
on receipt of such application and the prescribed fec, and on being satisfied
from facts set fonh in the affidavit that there are reasonable grounds for
believing that the affairs of the wakf are being mismanaged, shall take
such action thereon as he thinks fit:

Provided that an‘application for the examination and audit of accounts
shall not be made in respecl of accounts relating 1o a period more than
three years prior i the date of such application.

33. Forthe purposes of any inquiry under this Act the Commissicner
or any person aulhorized by him in this behalf shall have the power 1o
summon and enforce the attendance of wilnesses including the parties
interested and to compel the production of documents by the same means,
and, so far as may be, in the same manner as is provided in the case of a
Civil Court under the Code of Civil Procedure, 1908.

34. (1) If after an inquiry under sectlion 32 the Commissioner is of
opinion that the affairs of any wakf-al-al-aulad have been mismanaged
1o such an extept as to make 1t desirable for the protection of the wakl
property or in the interest of the bepcficiarics that the wak{ should be
subjected (o greater control and supervision, he may recommend 1o the
"[State Government] thal such wakf shall for a specified peried be subject

ICaa fnnromnrs Y an name 30 anta

Act Vol
1908.
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The Bengal Wakf Act, 1934,

{Chapter [ll.—Funcrions of the Commissioner and the
Board —Sections 35-37.)

to the provisions of this Act which are applicable 1o wakfs other than
wakfs-al-al-aulad,

(2) After considering any recommendation of the Commissioner
under sub-sectien (1), the '[State Government] may, if iL thinks fit, by
notificalion in the [ Official Guzerte), direct that for such period as
may be specified therein the provisions of this Acl which are applicable
lo wakfs ather than wakf(s-al-al-aulad shall so far as possible apply to
the wak{ 10 which the recommendation relales and thercupon,
notwithslanding anything contained in this Act, these provisions shall
apply accordingly. '

35. The Commissioncer shall be bound 1o comply, as far as possible,
with any request made by the Board for the supply of any information or
the production of any document relating o a wakf or for the summoning
of any witness whose auendance may be required:

Provided that in the case of a wakf-ai-al-aulad the information or
document or the atiendance of the witness is required for the due
performance ol any duly of the Board under this Act in relation 1o such
wakf-al-al-aulad. :

36. Notwithstanding anyling contained in this Act the Comunissioner
shall have no power to require any information or documents in respect
of a wakf [rom any stranger to the wakf.

37. (1) Any muwalli may apply by peiition 1o the Commissioner
for the opinion, advice or direction of the Commisstoner on any question
atfecting the management or administration on any question affecting
the management or administration of the wakf property and ihe
Commissioner shall give his opinian, advice or direction, as the case
may be, thereon:

Provided that the Comnmissioner, if he cannat suitably dispose of the
queslion, may refer the mutwalli 1o the Court of the District Judge having
local jurisdiction over the place where the wakf property or any part
thercof is sitvated or 1w any other Couri empowered in this behall by
the '[State Government] and if the mutwalli thereafier applies by petilion
10 such Coun, the Court shall give its opinion, advice or dircction in the
manner provided in sub-sections (2} and (3).

'See (ocl-nole 2 on page 3™ anre.
“See fool-note 5 on page 330, e,

e T T T T e e e
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342 The Bengal Wakf Act, 1934,
[Ben. Act X1II

(Chapter Hf—Functions of the Commissioner and the
Bourd —Secrions 38, 39.}

» {2) The Commnissioner on receiving a petition under sub-seclion (1) E e
may either give his opinion, advice or direction thereon forthwith, or fix !
a date for the hearing of the petiion, and may dircet a copy thereof, '
together with notice of the date so ixed, 10 be served on such of the !
persons interested in the wak(, or Lo be published for information, in
such manner as he thinks fil.

(3} On any dale fixed under sub-scclion (2) or on any subsequent
date 10 which the hearing may be adjourned the Commissioner, before
giving any opinion, advice or direclion, shall afford a rcasonable :
opporiunity of being heard 1o all persons appearing in connection with P
the petition.

(4) Every mutwalli acting upon or in accordance with the opinion, i
advice or direction given by the Commissioner or the Court, as the case
may be, shall be deemed, sa {ar as his own responsibility is concerned, Lo
have discharged his dities as a mutwalli in the matter in respect of which
the petition was made:

Provided that nothing herein contained shall indemnify any mutwalli
for any acl done in accordance with such opinion, advice or direclion if
such mutwalli has been guilty of any fraud or wilful concealment or
misrepresentation in obtaining such opinion, advice or dircction.

Creation of 38. (1) For the purpose of making provision for the payment of

reserve fund. rent and of revenue, cess, rates and taxes dee to the Government or to
any, local authority, for the discharge of the expenses of repairs of the
wak{ property and for the preservation of the wak( property the Board
may direct the creation and maintenance, in such manner as it may
think fit, of a reserve fund [rom the income of a wakf other than a
wakf-al-a}-aulad. '

(2) The Commissioner may, for the purposes referred to in sub-
section (1), at the request of the majority of the beneficiarics of a
wak f-al-al-aulad, direct the creation and mainlenance, in such manner
as he may think {it, of a ceserve fund from the income of such wakf.

Puw;rlo_ 39, (1) Where a mutwalli refuses to pay or does notl pay any _
ay ducs tn .
Dol revenue, cess, rates and iaxes due to the Government or any local i
dcfaul;l?)' autharity, the Commissioner may discharge the dues from the Wakfl !
mulwall,

Fund and then proceed (o recover the same from the wak{ propeny and
may also recover damages at twelve and a hall per cent. of the dues ;
from the mutwalli.

(2) Any sum of money due under sub-section (1) shall be recover- ;
able as a public demand. '



of 1934.]
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The Bengal Wakf Acr, 1934.

{Chapter 1l —Functions of the Commissioner und the
Board —Sections 40-42.)

'40. In the case of any wakf of which there is no mutwalli or where
the mutwalli is not available, *or the mutwalli appointed under any
deced or inslrument is ot a citizen of Indial or the muwalli s, in the
apiniun af the Board, no1 capable of acting as such or where there appears
lo the Board to he an impedimenl 1o the appointment of a mutwalli, the
Board may appoint far such period and on such conditions as it thinks fit
a person 1o act as mutwalli:

*Provided that where the mucwalli appoinied under any deed or
instrument is not a citizen of India, the Board may appaint his nominee,
if any, 1o act as mutwalli.

41. (1) Thc Board may appoint ‘{ore or morc official mutwallis on
such tenns and conditions as the State Government may prescribe].

(2} Any inlending wakf may, with the permission of the,
Commissioner and subject to such conditions as 1o remuneralion and
other matters as the Commissioner may fix, *[appoint an official mutwalli
as the mutwalli of his wakf, and such official mutwalli] shall thereafter
accept the affice.

42, (1) Thc Commissioner may grant inspection and copies af
proceedings or olther records of the Board or the-Commissioner on
payment of such fees as may be prescribed by the Board and subject
to such conditions as he may delermine. Copies shall be certified by
the Commissioner, or by such officer as may be aulhorised in that
behalf by the Commissioner, in the manner provided, tn seclion 76 of
the Indian Evidence Acl, 1872.

{2) Any person interested in a wakf other than a wakf-al-al-aulad
shail be entitled, with the pennission of the Commissioner, 10 inspect
and obtain copies of such proceedings or other records relating to
the wak .

(3) In the case of a wakf-al-al-aulad a beneliciary shall be entitled,
with the permission of the Commissioner, Lo inspect and obtain copies
of such proceedings or ather records relating 1o the wakf.

(4) In the casc of any other wakf, a stranger (0 the wakf shall be
entitled, with the permission of the Commissioner, 1o inspect and oblain
copies of such proceedings or other records relaling 1o the wakf:

Provided that the Commissioner shall not grant such permissian
withoul censulting the mulwalli of the wakf., -~ -

1Scction 40 was substituted Tor the original sceiion by s. 8 of the Bengal Wakf
(Amendment) Act, 1973 (Wesi Ben. Act X1V ol 1973).

*The words within square brackets were inseried by s. 3(a) of the Bengal WaklM{ Amendnwnl)
Act. 1975 (West Ben, Act XX of 1875),

'"This prowviso was added by s. 3(b). ibid.

*The words within square bracke (s were subsiituted for the words “an nlficiul muiwalli” by
s. 4(a), ikid.

*The words within square brackels were substiluled for the wards “appoint the official
murwenlli as the mubwalli af hic wal F anel the Al i) o153 haee dik JRIS
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The Bengal Wakf Acr, 1934.

[Ben. Act XIH

(Chapier [II.—Functions of the Conmissioner and the Board —
Sections 43, 43A.—Chapter IV.—Enralment of wakfs.—Section 44.)

43, The Commissioner may, fTom time (o time, extend the time within
which any acl is required or ordered to be done by or under this Act:
Provided that the Board may, from time 10 lime, extead the time for

the doing of any act which is required or ordered to be done by the
Board.

‘43A, (1) The provision of section 36 of the Legal Practitioners Act,
1879, shall, subject wo Lhe provisions of this seclion, be applicable, so
far as may be, lo the framing and publication of a list of (outs, 10
the exclusion of touts included in the list from the precinets of the office
of the Commissioner and 10 the arrest, detention, trial and punishment
of such touts.

(2) The Commissioner shall, for the purposes of the said section 36,
be deemed 10 be a Civil Court and an authority referred to in sub-
section (1) of that section.

(3) Far the purposes of this seclion “lout” has the same meaning
as in seclion 3 of the Legal Practitioners Act, 1879.

CHAPTER [V
Enrolmcnt of wakfs.

44, (1) All wakfls existing at or created after the commencement of
this Act shall be entrolled at the office of the Commissioner.

(2) Applicatien for enrolment shall be made by the mutwalli:
Provided that any person interested may apply for such enrolment.

(3} An application for enrolment shall be made in such form and
manrer and at such place as the Commissioner may prescribe and shall
contain the follpwing particulars so far as possible:—

(a) a descripiion of the wak{ properties sufficient for the
identification thereof;

(b) the gross annual income from such propertics;

{c) the amount of the Governmenlt revenue and cesses, and of
all rents and taxes annually payable in respect of the wakf
properiies;

(d) an estimate of expenses annually incurred in the realisation
of the income of the wak( properties bascd on such details as
arc availlable;

(¢) the amount set apart under the wakf for—

(i) thesalary of the mutwalli and allowances 1 individuals;
(11) purely religious purposes;
{iii) charitable purpuscs; and
(iv) any other purposes;
(f) any other panticulars prescribed by the Commissioner.

'Sertinn 1A was inserted bv s 16 ol the Beneal Touts Act, 1942 [(Ben. Act V of 1942),
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The Bengal Wakf Act, 1934,

{Chapter IV.—Enrolhment of wakfs.—Section 45.)

(4) Every such application shall be accompanied by a copy of the
wakf deed or if no such deed has been executed or a copy thereof cannot
be obtained, shall contain full particulars, as far as they are known to Lhe
applicant, of the origin, nature and objects of the wakf.

(5) On receipl of an application for enrolment, the Commissioner
may before enrolling the wakf make such inquiries as he thinks fit in
respect of the genuineness and validity of the application and lhe
correciness of any particulars therein and when the application is made
by any person other than the person administering the wak( property
the Commissioner shall, before enrolling the wakf, give notice of the
application to the person administering the wakf property and shall
hear him if he desires to be heard.

(6) In the case of wak{s created before the date on which this section
comes into force application for enrolment shall be made within six
months from that date and in the case of wakfs created after that date
within six months from the date of the creation of the wakf;

Provided that in the case of a testamentary wakf application for
enrolment shall be made within six months {rom the date on which this
seclion comes into force or from the dale of the death of the tesiator,
whichever event happens last.

(7) Every application made under sub-section (2) shatl be written
in the English or Bengali language, and shall be signed and verified
by the applicant in the manner provided in the Code of Civil
Procedure, 1908, for the signing and verification of pleadings.

If the applicant omits or refuses on notice o sign or verily the
application, a note 1o that effect shall be made in the register maintained
under section 45,

45. The Commissioner shall maintain a register of wakfs which
shall contain in respect of each wakl copies of (e wakf deeds and the
following particulars;:—

(a) the class ol the wakf;
{b) the name of the mutwalli,

(c) the rule of succession to the office of mutwalli under the
wakf deed or by cuslom and usage;

{d) particulars of all wakf properties and all title deeds and
documenlts relating thereto;

(e) particulars of the scheme of administration and the scale of
expenditure at the time of enrolment; and

() such other particulars as the Commissioner may prescribe.
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346 The Bengal Wakf Act, 1934,

{Ben. Act XIII

{Chapier {V.—Enrolment of wakfs.—Sections 46-47.—
Chapter V.—Wakf Accounts.—Secrion 48.)

Powerto 46. The Commissioner on his own motian or on the pelilion of any Lo
Ei‘r'usfnml;‘r person interested verified in the manner referred o in sub-section (7) of -
wakfandto  section 44 may direct a mutwalli Lo apply for the enrolment af a wakf or
:L";;Sr to supply any information regarding a wakf or may himsel( colleet such

' information and may causc any wakf to be enralled or may at any lime

amend the regisier of wak[s.

Decision il a '46A. Any question whether a particular property is wakl
ﬂf;ll?l?“i"s property or nol or whether a wakf is wak(-al-al-aulad or not shall

prppenyora  be decided by the Commissioner whose decision, unless revoked or

wakliswakl-  modified by a competent Court, shall be final, and any decision of any

al-al-autad. :
such question made before or afier the commencement of the Bengal  Ben. Act VI
Wakl (Amendment) Act, 1935, by a person appainted by the Y[Statie  ©T1936.
Government] under sub-section (1) of section 2 of this Act shall be i
decmed 1o have been made by the Commissioner under this section, '

Nolification 47. (1) Inthe case of any chonge in the management of an enrolled
gﬁfgi‘:‘f“" wakf due to the death or relirement or removal of the mutwalli, the
wakfs. incoming rautwalli shall forthwith, and any other person may, notify the

change 1o the Commissioncr.

(2} Inthe case of any other change in any of the particulars mentioned
in section 44, the mutwalli shall within ‘[1hrce months] from the
oceurrence of the change nolify such change 1o the Commissioner. !

CHAPTER V i

Wakf Accounts.
Submission 48. (a) Before the Nificenth day of July next following the dale on |
gFf:a?g“'s which the application referred 10 in scction 44 has been made and i

thereafier before the filtcenth day of July in every year, every mutwalli of
a wakf other than a wakf-al-al-aulad shall preparc and furnish to the
Commissioner a Full and true stalemnent of accounts, in such form.and
language and containing such particulars as may be prescribed by the
Board of all monies received or expended by the mutwalli on behall of
the waki during the period of twelve months ending on the thirly-first
day ol March or on the last day of the Bengali year, or, as the case may
be, during thal portion of the said period during which the provisions of
this Act have been applicable to the wakf.

(b) Such siaicment shall also contain the following paniculars—
(i) any change which may have taken place since the applicalion
for enrolment or since the submission of the last annual
slatement, as the case may he, in the extent, nature or quality
of the wakf propentics, including any (ransfer or transaclion
affecting such properties;

'Section 46A was inseried by scction 3 ol the Bengal Wakf {Atiendment) Acl 1935 {Ben.
Act IV of 1936). :
* See fool-nole 2 on page 330. ante. i
‘The wards within square brackets were substituted for the wordssix wronths” by 5. 1Y

al the Bengal WakI{Amendment) Act, 1973 (West Ben, Act XIV ol 1973)
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{ii} the amount of liabiliiics, il any, of the wakf on account of
oulgoings such as renl, revenue, cesses, rales, taxes, salaries,
and allowances, and on account of all ather malters;

(iii) any other parliculars which the Board may require.

49. (1} The accounts of wakfs submiticd 16 the Commissioner under
seclion 48 shall be audiled and examined annually or al such other
intervals as the Board may determine by an audilor appeinted by the
Board.

'Provided that the accounts of wakfs of which the annual incomc
excecds five thousand rupees shall be audiled by audilors appointed by
the Statc Goverament,

(2) The auditor may, by written notice, require the production before
him of any document, or require the atendance beflore him of any person
responsible for the preparation of the account, 1o enable the audilor Lo
obuain such information as he may consider necessary for the proper
conduct of his audit.

{3) After complciing the audit, the auditor shall submit a report 1o
the Commissioner:

Provided that the auditer may submil in inrerin report at any time if
he thinks fit. .

(4) The report of the auditor shall among other things specify all
cases of irregular, illegal or improper expenditure or ol failure to recover
moncy or ather property caused by negleet or misconduct and any other
matter which the auditor considers it necessary (o report. The report
shall also contain the name of any persen who, in the opinion of the
andilor, is cesponsible for such cxpenditure or failure and (he auditor
shall in every such case certify the amount of such expenditure or loss as
due frem such person.

(5} The cost of the audit of the accounts of a wakf shall be paid from
the Wakf Fund *[and the cost of audit of the accaunts ol a wak{ by auditors
appointed by the State Government shall be paid by the Estate concerned].

50. The Commuissioner shalt cxamine the auditor’s report and may
call for the explanation of any persen in regard 10 any matter mentioned
therein, and shall pass such orders on the report as he thinks fil.

51. (1)} Ewvery suimn certified to be due from any person by an auditar
in his reporl under scetion 49 unless such certificate is modificd or
cancelled by the Commisstoner by an order made under section 50, and

"This proviso was addcd ta sub-section (1) of section 49 by s. 20{a) ol the Bengal Wakl
{Amendment} Acl, 1973 (West Ben. Act XV ol 19731,
“The words within square brackets were added by 5. 20(b). ibid.
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every sum due on a modified cerlificate shall be paid by such person
within sixty days afier the service of a demand for the same issued by the
Commissioner. -

{2) If such payment is not made in accordance with the provisions
of sub-section (1) the sum payable shall be recoverable as a public demand.

CHAPTER VI
Statements of Wakfs-al-al-aulad.

52. (1) Before the tSth day of July next [ollowing the day on which
the application referred to under seclion 44 has been made and thereafter
before the 15th day of July every year, every mutwalli of a wakf-al-al-
aulad shall prepare and furnish to the Commissioner a true slatement in
respect of the period of twelve months ending on the thirty-first day of
March or en the last day of the Bengaii year, or, as the case may be, in
respecl of that portion of the said period during which Lhe provisions of
this Act have been applicable Lo the wakf{, containing the following
particulars;—

(i) the gross income from the wakf properties;
(ii) the amount of the Government revenue and cesses and of
all rents and taxes paid in respect of the wakf properties;
(iii) lhe expenses incurred in the realization of the incame of the
wak[ properties;
(iv) tie amount paid under the wakf for—
{a) the salary of the mutwalli and allowances (o
individuals;
(b) purely religious purposes;
(c) charitablc purpases; and
{d) any other purpascs. .

(2) If the Commissioner has reason 10 doubt the accuracy of the
statement submitted under sub-section (1) he may after examining the
statement call for the explanation of any person in regard to such statement
and shail pass such orders on such statement as he thinks .

CHAPTER VII
Transfer of Waki Property,

'53. (1) Except as provided in sub-section (2), no wransfer or
agreement for transler of any immovable properly of a wakf by way of
sale, gift, mortgage vr exchange or by way of lease or tenancy ol any
kind shall be made withoul \he previcus sanclion of 1he Board and any
such transfer or agreement for such transfer, if effecled without the prior
sanction of the Board, shall be void and the Board shall, while according
such sanction, satisfy itself that such transfer or agreement for transfer
is for legal necessity.

'Firstly, sections 33. 54 and 54A were substivied for erginal seeninns 33and 53 by s 21
of the Bengal Wakl (Amendiment} Acl. 1973 (West Ben, Act X1V of 1973). Thereafier, the
words “lense or tienancy of any kind™ were subsiiuied (or the wiords “lease ot aterm exceeding
three years™. insection 53, by 5. 5 ol the Bengal Wakl {Amendnwnt) Act, 1975 (Wesi Ben. An
XX ol 1975). Finally. the present section 53 was substiiuted forits previoos seelinn 53 by s
2 ofthe Benpal WakltAmeadment) Act. J985 (West Ben. Act XXX of 1985,
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(2) Where such Lransfer or agreement for transfer is made under an
express power conferred by the wakf deed, the previous sanction of the
Board shall not be nceessary, but a notice of the proposed transfer in
such form and conlaining such particulars as may be prescribed by the
Board shall be sent by the mutwalli 10 the Commissioner one month
before the transfer is made.

(3) If a mutwalli or a member of a cornmittee consituled for the
administration ol wakf or a person iaterested in a wakf or any other
person contravenex the provisions of sub-scction (1) either as atransferor
or as a transferee or as a party [0 an agreement for wansfer, he shall be
punishabie wilh imprisonment for a term which may extend 1o six months,
or with fine which may extend 10 five thousand rupees, or with both.

(4} Nawwithstanding anything contained in the Code of Criminal
Procedure, 1973, the fine imposed under sub-section (3), when realised,
shalf be credited 10 the Wakf Fund.

153A. (1) The Bourd may cnquire into any case of lransfer made
before the commencement of the Bengal Wakf (Amendment) Act, 1975,
by a mutwalli of any immovable praperty of a wakf by way of lease or
tenancy of any kind, where previous sanction to such wansler either of
the Commissioner or of the Board was nol necessary, il it appears Lo the
Board that there are prima facie reasons for believing that such transfer
was not bona fide: -

Provided that no such enquiry shall be made in respect of a transfer

" made under an cxpress power conferred by the wakf deed.

(2) If after such cnquiry the Board finds that such wransfer was not
bona fide, it shall make an order to that effect and thereupon the transfer
shall, notwithsiandiag anything to the contrary contained in any olher
law far the time being in force or in any contract, deed or instrument,
stand cancelled as from the date on which such transfer was made or
purporied to have been made:

Provided thal subject o such canceilalion nothing in this sub-section
shall be deemed 1o affect any rights which the transferor or the wansferee
may otherwise have against cach other.

(3) Incasc of cancellation of Lransfer under sub-section (2). the Boaid
may, by order, dir¢ct ilie transferee or any other person in aclual possession
of the wakf property o deliver possession of the said property to the
Board or Lo any officer thereof duly aulhorised by the Board in this behal f
or Lo any persen or commillee appointed by the Board and such order of
the Board shall be deemed to be a decree of a Civil Court and shall be
executed by the competent Civil Court as if it had passed the decree:

'Section 53A was insened by s. 6 of the Bengal WakI (A mendment) Act, 1975 (West Ben.
Aot XXM pf 1975

349

Enquiry inte
cerain
transfer



350

Boand's
powerto
grant
sanclion to
transfer.

The Bengat Wakf Aci, 1934,

{Ben. Act XIII

{Chapter VII.—Transfer of wakf properiy.—Section 54.)

~

Provided that the mutwalli may, after such vaaccllation of the lcase
or lenancy, as the case may be, be pernitted hy the Board to granl [resh
lease or tenancy on such terms and conditions as may be sculed by the
Board.

(4} IT alter such enquiry the Board finds that the transfer was bona
fide, itshall make an order 1o that effect and thereupen the consequences
ensuing from such trans{er shall remain undisturbed, if otherwise valid,

{5) The procedurc ta be followed in such enquiry shall be such as
may be prescribed by the State Government by rules made under this
Act:

Provided that—

(a) no order shall be made in an enguiry uander Lhis section
excepl afler giving the transferor and the lransferce an
opportunity of being heard;

(b) in conducung such enquiry the Board shall have all the
powers of a Civil Court for the purposces of 1aking evidence,
administering oaths, enforcing the attendance of witnesses
and compelling ¢hie production, of documents and shall be
decmed to he a Civil Court within the meaning of sections
345 and 346 of the Code of Criminal Procedure, 1973,

{6) Any person agerieved by the order of the Board under sub-seciian
(2) or sub-section (3) may prefer an gppeal within sixiy days from the
date of the order before such officer of the Staie Government and in such
manner as may be prescribed by the Siate Government by rules made
under this Act, and the deciston of such officer on such appeal shall be
final and shall nol be questioncd in any court of law.

{7) In this section a transfer shall be deemed 10 be not bonu fide if it
is found 1o kave been made against the interests of the wakf eslate by
reason of the consideration of such transfer having been setlled at a value
less than the market value prevailing at the time of such transfer by
more than twenly per cent.

'54. A mutwulli may apply to the Board for its sanction referred to
in section 53 10 transfer any immovable property of a wakf, and the
Board may, afier making such inquiry and giving notice 10 such persons
in such manner as it thinks fit and hearing them il they desire to be
heard, accord the sanction applied [or on such terms and condilions as it
may, in its discretion, impose;

Provided that no such sanction shall be accorded unless itis suppornied
by a majorily of not less than two-thirds of the members of the Board
present and when the Board bas been supersceded, by both the
Adntinistrator and the Commissioner.

1See faot-note 1 on poge 3B aute.

Jol 1974,
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'54A. (1) Nowwithsianding anything 1o the contrary cantained in any
other law [or the time being in force, i any immaovable property of a
wakf entered as such in the register of wakfs maintained under section
45 is transferred afler 1the commencement of the Bengal Wakf
{Amendment) Act, 1973, without the previous sanction of the Board in
contravention of the provisions of section 53, the Board may, on the
application af any person interested in the wak{ or of its own molicn,
after holding an inguiry in such manner as may be prescribed, make an
order against the person in possession of such property direeling him to
deliver possession of such property to the Board, and send the order for
exccution to the Collector within whose jurisdiciion such propeny is
situaled:-

Provided thal no order shall be made under this sub-section—

(1) except aller giving the transferor ang the transferee, and
any olher person in posscssion of such properly, an
opporunity of being heard, or

(b) uflter more than twelve years from *[Lhe date of the Board's
knowledge of the transfer}.

{(2) As soon as may be afier an order is made under sub-section (1),
the Board shall cause a copy of the order (o be served on cvery person
referred to in clause () of the proviso to that sub-seclion in such manner
as may be prescribed.

{3) On receipl of an order under sub-scction (1}, the Collector shall
issue a notice requiring the person against whom the order has been
made to deliver the properly 10 which the order relales o the Board
within a perind of thirty days from the date of the service of the notice.

{4} Every notice issued under sub-section {3) shall be served—

{a) by giving or tendering (he notice or by scnding i1 by
registered post o the person for wham it is intended: or

(b) if such person cannot be found, by affixing the notive on
some conspicuaus part of his lust-known place of abode or
business, or by 2iving orwendering the notice 10 some adult
male member or servant of his family or by causing il 10 be
alfixed on some conspicuous part of the property to which i1
relates:

Pravided that where the person on whom the neice is o
be scrved is a minor, service upon his guardian shall be
deemed Lo be scrvice upon the minor.

'See foot-note | onpoye 48, amte.
*The wonds within square brockets were substituted for the words “the date of 1he transfer”
by s, 7 ol the Bengal Wak{ (Amendsoent) Act, {975 (West Ben, Ao XX of 19751
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(5) Any person aggrieved by an order of the Board under sub-section
(1) may prefer an appeal within sixly days from the date of service of a
copy of the order under sub-section {2).

{6) The provisions ol scction 58A shall apply nratis nusandis 1o
an appeal under sub-section (5).

(7} Where an order made under sub-section (1) has nol been complied
with and the time for appealing against such order has expired without
an appeal having been preferted or the appeal, if any, preferred within
that time has been dismissed, the Collecrer shall obtain possession of the
properLy in respect of which the order has beer made, using such force,
il any, as may be necessary for the purpose and deliver it 1o the Board.

(8) The Board shall deal with any property of which it has recovered
possession under this section in such manner as may be prescribed,

CHAPTER VIII
Mutwallis.

55. Every mutwalli, vniess there is anything to the contrary in the
wakf deed, shall invest in such manner as may be approved by the Board
any of the wakf propenty which consists of money which connat be applied
mmmediately or at an early date (o the purpases of the wakf and shali,
with the sanction of the Board, convert any of the wak{ properly which is
of a wasting nature and invest the procceds in such manner as may be
approved by the Board.

56. Noawwithstanding anything contained in the wakf deed every
mutwalli may pay {rom the ircome of the wakf property any expenses
properly incurred by him for the purpose of enabling him to furnish any
particulars, documenis or copies under section 44 ar any accoun(s under
seclion 48 or any statements under seclion 52 or ‘any information or
documenls required by the Commissioner or a person auhorised by the
Commissioner.

57. (1) 1f a mutwalli fails—

{a} to apply for enrolmenr;

(b) Lo fumish statemenls of particulars or of accounts, or returns
as required by this Act;

(c) tosupply information or pariculars as required by the Board
ar the Commissioner or a person authorised by the Board or
the Commissioner;

(d) toallow inspection ol wakf properties, accounts, or records,
or decds and documents relating thercle, or assist inguiries
and investigations, if called upon to do so by the Board or
the Commissioner or a person authorized by the Board or
the Commissioner;

S o S
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(¢} 1o deliver possession of any wakf property if ordered by 1he
Board or the Courrt;

(I) to carry out the directions ol the Board or the Commissioner
or a person authorized by the Board or the Commissioner;

(g} to pay the contribution payablc under section 59;

(h) 1o discharge any public dues, or

(t) todo any other act which he is lawtully required 1o do by or
under this Act,

he shall, unless e satisfies the Caourl thal there was rcasonahle cause Tor
his failure, be punishable with fine which may extend to '[one thousand
rupees). '

{2) If a mutwalli (urnishes any statement, return or information
referred Lo in clause (b) or clause (c) of sub-scction (1) which he knows
or has reason Lo believe 1o be false, misleading or untrue in any marerial
particular *fhe shall be punishable with imprisonmen either simple or
rigarous for a term which may extend to six months or with fine which
may extend ta one thousand rupees or with both).

%(3) The fines imposed under sub-sections (1) and (2), when realised,
shall be credited to the Wak{ Fund. )

*4) In every case where an offender is convicled of an offence
puntshable under sub-section (1) or sub-section (2) and sentenced 16
fine, the Court shall alse award by ils sentence such term of imprisonment
in default of payment of the fine as is auvthorised by law in case of such
defauli.

Ak

Removal of 88, (1) Nolwilhslanding anything contained in any other law for
mutwalli. the time being in force, the Board, after giving a mutwalli an oppertunity
1a show cuause against Lhe action proposcd ta be taken, may, if a decision
in this behalf is 1aken by a majarity of the totat aumber of members of
the Board, by order, remove him fram office if such mulwalli—
{a) has been fined or convicted more than once under
seelion 57, or
(b) has been canvicied of an offence of criminal breach of rust
ar of any ather offence invalving moral wrpitude: or
(c) has applied for heing adjudged or has heen adjudged an
insolvent; ar
(d) is of unsound mind or is suffcri‘ng frem any olher mental
defect or infirmity which would render him unfir for
discharging the functions af a mutwalli; or

'The words within the squaee beackets waeee suhstitated for 1he words “five
bundred rupces™ by s, 22(a) of the Bengal Wakl (Amcendment Act, 1973 (West Ben.
Act XIVal 1973).

“The wards within square brackets were substituted for the words “he shall be punishable
with fine which may extend ta five hundred rupees™ by s, 22¢b), ifiid.

'Sub-sections (3Yund (4) were added hy s, 32(¢), ihid,

*Sections 58 and S84 were substitted for the ariainal secrinn $8 hee 97 (ki
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'te) has migrated [rom India; or

D has ccased o be a citizen of India; or

Yg) has illegally wransferred wak{ properly; or

) has misappropriated, or dealt improperly with, wak{
praperty.

(2} Where a mutwalli has been remaoved from office under sub-
section (1) the Board may. by order. direct the mutwalli lo deliver
possession of the wak[ property 10 the Board or Lo any officer thereal
duly authorised by 1he Board in 1his behalf or 10 any person or
commitice appoinled by the Board or other competent authority to
act as the muiwalli of the wakf property and such order of the Board
shall be deemed to be a decree of a Civil Court and shall be executed by
the competent Civil Court as if it had passed the decrec.

358A. Ao appeal (roin an order of the Board under sub-section (1) of
scclion 38 shall be made witliin thirty days from the date of the order,
before such authority and in such manner as may be prescribed.

CHAPTER IX
Finance.

59, (1) The muiwalli of every wakf shall pay annually (o the Board
a contribution at the rate ol six per cennun  of the net availuble income
ol the wakf and the mutwalli of cvery wakf eslate having an annual
income of five thousand rupees and abowe shall, in addition 1o such
contribution at six per cenitn, contribuic at the rate of two per centim
per anmon of the nel available income towards the Educalion Fund
rcferred 10 in sub-clause ()} of clause (1) of section 27,

(2) The Board may in the case of any particular wakf and in the
intercst thercol reduce or remit such contribution, with the sanction of
the *[State Government], for such time as it thinks fiL.

(3) Subjcct 1o any provisions in the waki deed the mutwalli may
realize (he contributions payable hy him under sub-section (1) from the
various persons entitled W feceive any pecuniary or other material henefiis
from the wak(, but the sum realizable from any one of such persons shall

'Clauses (e, (1Y, (@) and {1 were substituted for anginal clause () by s. 8 of the Bengal
Wakl(Amendment} Act, 1975 (West Ben, Act XX of 1975).

“See [oot-note 4 on poge 353, anie.

'Sub-scction (1) was substilmed for original sub-section with 1he proviso by <. 24 af
the Bengal Wikl {Amendment} Act, 1973 (West Ben. Act XIV of 1973),
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nol exceed such amount as shall bear to the tolal contribution payable
the same proportion as the value of bencfits receivable by such person
bears 10 the enlire net available income of the wakl:

Provided that, if there is any income of the wakf available in cxcess
of the amounl payable as dues under this Act, other than as the
contribution, and in excess of the amount payable under the wakr deed,
the contribution shall be paid out of such inconte.

(4) The coatribution payable under sub-section (1) in respect of
wakf shall, subject 10 the prior payment of any dues to '[the
Government], and of any other siawtory [irst charge on the wakf
propertly or the income thereof, be a first charge on the income of the
wakf and shall be recoverable as a public demand,

(5) If a mulwalli realizes the income of the wakf and refuses o pay
or does not pay such contribution ke shall also be personally liable for
such contribution which may be realized from his person or property in
the manner aforesaid.

60. (1) The Commissioner, with the approval of the Board and 1he
previous sanclion of the *{State Government] may, for (he purpose of
giving cffecl 10 the provisions of this Act ‘[and for undertaking
development projecls), borrow such sum of money and on such terms
and condilions as the [State Government| may fix and the Commissioncr
shall repay the moncy borrowed, together with any intercst or costs due
in respecl thereol, according to the tcrms and conditiens of the loan.

(2) Neither the Board nor, except as provided in sub-scclion (1),
the Commissioner shall borrow money upon the sccurity of the Wak{
Fund.

61, (1) All monies reccived by the Board or the Commissioner for
the purposes of this Act and all other monies realised under this Act
shall form a fund to be called the “Wakf Fund".

(2) The *[State Government] may make rules regulating the
payment of monies inte the Wakf Fuad, the investment by the Board of
monies received into that fund and the custody and disbursement of
such monies.

{3) The Wakf Fund shall, subject Lo the provisions of sub-
section (2}, be under the conlrol of the Board,

“The words “the Crown™ were originally substiwted for the words “the Goyemment”
by para. 3 and Schedule TV 1o the Government of India {Adptation of Tndian Laws)
Order, 1937, and thercafier the word “Government” was substiluted for the word “Crown™
by para. 4()) ol the Adapration of Laws Order, 1950,

2See (not-note 2 on pauge 330, ante.

3The words within sguare brackels were inscried by 5. 23 of the Bengal Wakf
fAMendmenty Aet 1072 Wnet Qun & e WRr_crn=a:
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62. (1) The Waki Fund shall be applied to—

(1) puvment to the '[State Government] of cost of survey af wak{
praperties under secrion 2,

{b) repayment of any loan inturred under section 60 and payment
of lhe inlerest thereon;

(¢} payment of the cost of audit of theWak[ Fund;

{dy paymemn of e salary and allowances of the Commissioner
*[, the Deputy Commissioner] and or any persen appuinted
under section 20 w act as Commissioner;

(e) payment of iravelling allowances *{to the Commissioner and
the Deputy Commissianer and] members, officers and
servanis of the Board under scetion 26;

(N} payment of the cost of the establishment employed by the
Board; and

(g) payment of all expenses incurred by the Commissioner and
the Board in the performance of the duties imposed, and the
exercise of the powers conferred, by this Act.

(2) 1f any balance remains alter meeling the expendiwre refemred 1o
in sub-seetion (1), the Board may use any porijon of such balance for the
preservation and proteciion of wakfl property *[and for granting financial
aid for constructing or repairing mosque, or for such other purposes as it
may deem i), ) '

63. The Board shall keep such accounts of the receipts and
disbursements of the Wak( Fund as the '[State Government] may prescribe
and shall submit the same for examinatien from lime 1o lime by auditors.

64. (1) The accounts of the Wakf Fund shall be audited and examined
annually by such auditor as may be appointed by the '[State Gavernment].
(2) The auditor may, by writien nolice, require 1the produclion before
iiine of any document, or require the atlendance before him of any person
responsible for the preparation of the account, te cnable the auditor 10
obtain such information as he may consider necessary for the proper
conduct of his awdil.
(3) Adfier completing the audit, the auditor shall submit a report to
the ‘[State Goverament]: : .
Provided that the auditor may submit an inferim report al any time i1’
he thinks fit.
See [D01-noIC 2 on page 33D, awie.
“The wnrgs within square brackes weree insected by 5. 26(1)(a) of the Bengal Wakl
{(Amendment) Aai, 1973 (West Ben. Act X1V of 1973}

"The words within squan brackels wens substijuted far Lhe words “tathe Comissioner,”
by s 260 1IbY, ibid.
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The Bengu! Wakf Act, 1934, " 357
of 1934.]
(Chapter IX.—Finance. —Sections 65, 66.—Chapter X —
Judicial Proceedings.—Sections 67, 68.) , :
% (4) The report of the auditor shall among other things specify all
cases af iregular, illegal or improper eapenditure or of [ailure 10 recover
maonies or other propetty due or of loss or waste of money or other property
ciaused by neglect or misconduct and any ather matter which ihe auditor
considers it necessary 1o report. The report shall also contain the name
of any person who, tn the opinion bf the auditor, is responsible for such
expenditure or failure and the auditer shall in every such case cerlify the
amouat of such expenditure or loss ax due lrorn such persen,
(5) The cost of audiy shall be paid from the Wakf Fund,
65. The '[State Government] shall examine the auditor’s report and  State
may <all for the explanation of any person in Ircg;{rd Lo any matter lherein, ‘Gnol;:;‘:::.::lﬁ
and shall pass such orders on 1he report as it thinks fit. on audilor’s
' npant.
66. (1) Every sum certificd (o be due from any person by an auditor  Sums
tn his report under section 64 unless such certilicaic is modified or fﬁ:‘,jﬂ::{,‘,’{“
cancelled by the '[State Government] by an order made under section 65 aspublic
and every suit duc on a modifted cerlificate shall be paid by such person demands.
within sixty days aller the service of o demand for the same issued by the
"181ate Govermment].
v . r [ T
(2) Il such payment is not made in accordance with the provisions
of sub-section (1) the same payable shall be recoverable as a public
demand.
CHAPTER X :
Judicial Proceedings.
ActVof 67. Nowwithstanding anything contained in the Codc of Civil Procedure (or
1908, tria) of

Procedure, 1908, the '[State Government]) may make rules for the certnin wakF
procedure to be followed tn all suits or proceedings relating to any wakf  cases,

or lo any wakl property and nol involving any claim by or against a

steanger 1o the wakl,

68. Where a decree for rent or aay other reliel claimed under or on Deposilef
behall of a wakl is passed or such decrec is executed by any court lhe ‘_%;f&";:‘m
decretal amaunt, if any, shall, unless an application for enrolment of the  Countin
wakl has been made under scction 44, ur the wakf has been exempled :‘::;‘_““'”M ;
from enrolment under section 4, be paid into the Court passing or \
execuling the decree, a5 (he case may be, and shali be kept in deposit by :
the Court unlil an application for ¢nrolment of the waki has been made i
under section 44 or the wak[ has been exempled from enrotmenl under
section 4,
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The Bengal Wakf Acr, 1034,

T e e R L

[Ben. Act XIII

{Chapier X.—Judicial Proccedings.—Seciions 69-72.)

'69. No suil or proceeding by or against a mutwalli as such in any
Court shall be compromised without the sanction of such Court and the
Board,

70. (1) Inevery suit or proceeding in respect of any wakf property
or of a mutwalli as such except a suit or procceding for the recovery of
ram by or on behalf of 1he mutwalli the Court shall issue notice 1o the
Commissioner at the cost of the party instituting such sait or proceeding,

(2) Beflore any wakf properly is notified for sale in execution of a

decree, notice shall be givea by the Court 1o the Commissioner.

(3) Before any wakf property is notilied [or sale for the recovery of
uny revenue, cess, tates ot taxes due o ethe Govermment| or 1o local
authonty rotice shall be given 10 the Commissioner by the Coun, Collector
or ather person under whose order the sale is notified.

(4) In the absence of a notice under sub-section (1) any decree or
order passed in the suil or procecding shall be declared void, if the
Commissioner, within onc month of his coming 10 know of such suit or
proceeding, applics 1o the Court in this behaif.

{5} In the absence of a notice vnder sub-scciiun (2) or sub-section
(3) the sale shall he declared void, if the Commissioner, within onc month
ol his coming 10 know of the sale, applics in this hehalf (o the Court, or
other authority under whose order the sale was held.

71. Inany swit or procecding in respect of a wakf or any wakf propeny
by or againsta stranger to the wakfor any other person the Commissioner
may intervene and shall on his application be added as a party, and shall
be entiiled 10 conducl or defend such suit or procceding on behalf of and
in the inerest of the wakf,

72. (1) If there is no mutwalli or the mutwalli refuses or neglecis
10 act in the matter within a reasonable time, the Commissioner may in
his own name instilute a suit or proceeding in Coun against a stranger
10 the wakl or any ether person for the recovery of any wakf property
wrongfully possesscd, alienated or feased, to have any wakf property
discharged of an encumbrance or obligation wropgfully created or o
recover any money belonging to a wakf.

'Section 69 was subsiiwicd for the original. section by 5. 27 of the Bengal Wakf
{Amendmens) Act, 1973 (West Ren. Acl X1V ol 1973),

18ee fuot-note 2 on page 130, anre,

18ceton 72 was nenumhered 2s sub-sectian ( §) of that sectian and afier sub-section (1) as
ma ramnenbared crheceetion (2% was added by 5. 28 of the Benpal Wakl (Amendment)




of 1934.]

XX ol 1863,

ActYof
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The Bengal Walf Act, 1934.
(Chapter X—Judicinl Proceedings—Sections 73. 74.)

'(2) Notwithstanding anything contained in any Iaw of limilaton
(or the time being in [orce, a suil or proceeding referred 1o insub-section
{1), other than a suit or proceeding Lo recover any money belongiag 1o a
wak{, shall not be deemed 10 have become barred by limitation if such
suit or proceeding was not so barred before the [5th day of August,
1947,

73. (1) Asuitlo obtain any of the relicfs mentioned in section 14 of
the Religious Endowments Act, 1863, and in section 92 of the Cotde of
Civil Procedure, 1908, relating to any wak[l may, nolwithstanding
anything 1o the contrary contained in those Acts, be instiwed by the

. Commisstoner withowt obtaining the leave or consent referved 10 1n those

Acts.

{2) No suit Lo obtain any of the reliefs ceferred o in sub-scetion (1)
relating to a wakl shall be instiwled by any person or authorily other
than the Commissioner withoui the conscal in writing ol the
Commissioner *and for the tastitution of any such suit, it shall oot be
necessary to obtain the leave or consent referred o in the Acts mentioned
in sub-section ([}].

74. (1} II, in the course of proceedings under the Land Acquisition
Act, 1894, it appears to (he Collecior before an awaed is made (at any

" propeny under acquisition is wak[ propeny a notice of such acquisition

shall be served by the Collector on the Commissioner and further
proceedings shall be stayed 10 cnable the Commisstoncer to appear and
plead as a party to the procecdings at any (ime within Lhiee months from
the date ol the reccipl of such notice.

(2) Where the Commussioner bas reason 1o believe that any property
under acquisition is wakl property he may at any time before an award is
made appear and plead as a party 1o the proceedings,

(3) When the Commissioner has appeared under the provisions of
sub-section {1} or sub-section (2) na order shall be passed under seclion
31 or section 32 of the Land Acquisition Act, 1894, withoul giving an
opporiunity Lo the Cominissioner o be heard.

See foal-note 3 on page 338, unte.

*The woeds and figure within square brackets were inseeted by s, 29 of the Bengal Wik(
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360 The Bengal Wakf Act, 1934,
[Ben. Act XIIT

(Chapter X.—Jludicial Proceedings.—Sections 75, 7SA—Chapicr
XI—Amendmenrs and Repeal —Seciions 76-78.)

|

Cous in sliits 75.  All costs and expenses incurred by the Commissioner ih
gfm_.‘.di“gs_ connection with any suit or proceeding in respect of any wak{ or wakf
property to which the Commissioner is a party and all cosls decreed
against the Commissioner by the Court shall he payable out of the funds

" of such wakF:

Provided that the Commissioner may, if hie thinks [il, meet such costs
and expenses from the Wakf Fund and thereafier recover the same {rom
the funds ol the wakl concernied,

Cass in suils 175A. A mutwalli shal) not be entitled 1o spend funds of the wakf
;;omdings estate of which he is a mutwalli for mecting any costs, charges or expenses

forremoval — incurred by him in any suit, appeal or application or other proccedings
ﬁft‘;‘lwm“_ for. or incidental to, his remaval from office or the taking of any
disciplinary action against him:

Provided thal the mutwalli may reimburse bimself in respeet of such
costs, charges or expenses (f he is specifically permitted to do so by an
order of the court.

CHAPTER XI
Amendments and Repeal.
76. [Iusertion of new section 16A in Regrlerion XiX of 1810.]—

Rep. by s. T and the Sccond Sch. of the Bengal Repealing and Amending
Act, 1946 {Ben. Act XVI of 1946).

Amendment 77. Ta scclion 22 of the Relipious Endowments Act, 1863, the  XXorig6a
ul scclion 22 . .
olAciXxor foflowing proviso shall be added, namely:—

1561. o , _
“Provided thal this seclion shall nol, so [ar as it is inconsistent with

the provisions of the Bengal Wak{™ Act, 1934, apply 10 any wak( properly
in *[Wesl Bengal]™.

Insertion of 78. Afcr seciion 23 of the Relipions Endowments Act, 1863, the

nawy seglion . . .

1A in Acl following scction shall be inscried, namely:—

NXof 1863

E‘?“_‘fguf 1 “23A. Notwilhstanding anything contained in this Act,
VI Court - - - .
Y the powers of the Civil Court under scetions 5 and 10 shall

be exercised
birf{::ck}?y?!d be exercised in respect ol any wak! property in *[ West Bengal]
?[“-,_.2‘ " by \hc Board of Wakfs appoinicd under the Bengal Wakf

Bengal. Act, 1934

'Szetion 75A was insened by . 30 of the Bengal Wakl {Amendiment) Act. [973 (West
Ben. Act XIV ol 1973). i



of 1934.1

Viof | Bgl}v;

X1V of 1920,

The Benpal Wakf Acr, 1934

{Chapter XI.—Amendments and Repeal —Sections 79-83. —
Chapter XITL—Ruley and by-lmwvs.—Section 84.)

79. To section 5 of the Charilable Endowments Act, (890, Lhe
[ollowing proviso skall be added, namely.—

“Provided that the powers of the '{State Gavernmenl] under this
section for the seudement, modificalion or substiution of a scheme for
the administration of any properly shall, in respect of any wakf property
in *[Wesl Bengal] be exercised, subject to the approval of the 'JSwale
Government] by the Board of Wakfs appointed under the Bengal Wak(
Act, 1934

B0. Aller scetion 6 of the Charitable Endowments Act, 1891, the
fallowing sub-scetion shall be added, namely;—

“(3) An application for the vesting of aay properly of the naiure
specified in sub-section (3) of section 4 may, notwilbstanding anything
conlainegd in this section, be made by the Commissioner of Wakfs
appointed under he Bengal Wak! Act, 1934, where such property is
under the administration ol an official mutwatli or of a mutwatli appointed
under section 40 of that Act.”

81. Afer scclion 12 of the Charitable and Religious Trusts Act, 1920,
the following section shall be added, namely:——
Tais Acinol o *13. The provisions of this Acl shall nol, so far as they
apply lowakl are inconsistent with the provisions of the Beagal Wakf

paﬂ’g";,?i“ West A ¢y, 1934, apply to any wakf property in {{West Bengal].”

B2. [Repeat of Act XLI of 1923.)—Rep. by x. 3 and the Secone Sch.
af the Bengal Repealing and Amending Act, 1946 (Ben. Act XViaf 1946}

83. Nothing in this Act or in any repeal effected thereby shali affeci—

(a) any righy, title, interest, obligavion or liability already
acquired, accrued or incurted before the commencement of
this Aci: or

(b) any legal procecdings or reinedy in respeel of any such right,
litle, interest, obligation or liability; or

{c) anything done or suffered befere the commencement of this
Act; or

(d)} any cnactment relating o wakls or their administration which
is nol expressly repealed by this Act; or -

(c) ary law not inconsistent with this Act.

CHAPTER XIlI
Rules and by-faws.

84. (1) The '[Siatc Government] may make rules’ for carrying vut
the purpuses of this Act.

(2) In particular. and without prejudice 10 the gencrality of the
forcgoing power, such rules may provide for all or any of the following
matters. namely:—

(1) the excmplion of wakfs under scclion 4;

'Ser fooknote 2 on page 330, aure.
*Ser figp-note don page 339 ante.
'ta) ForRules for the purpose of carrying oul the purposes of e Act, sce notificetion No.
2727 Mis.. dated 28,1136, published in the Cedfoneva Guzette of 1936, Pan |, page 2690,
{h) Tor the Bengal Wak( Fund Account Rules. see notification No. 2926 Mis.,
dated 23 538, published in the Calewiie Gazente of 1938, Parc L page 2365, as amended by
suhsoguent notificativns.
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362 The Bengal \Wukf Act, 1934. !

[Ben. Act X111

{Chapter XII.—Rudes and by-laws.—Section 83.}

by the manmer in which the net available income of a wakf shall
A be determined;

e

{c) the delegation of prwers hy the Conunissioner to Commis-

sioners ol Divisions, te Collects and 1o other person;
Yce) the deleration of powers, [unctions and dulics by the
Commissioner to the Deputy Comimissioner;

{d) the budgets, reparts, accounts, relurns or other information
10 be submited by the Board and the Commissioner.

(e} the appoinunent and remuneration of auditors for auditing
the accounts of the Wakf Fund;

(F thc manner in which the accounts of the Wakl Fund shall be
kept, audited and published and the form and contents of the
auditor’s report;

() the puyment of monics tnto the Wakf Fund, the investment,
custody and disburscment of such monies;

(h) the method of eleclions of members under cause (b) of sub-
section {13 and clauses (b) and (¢) of sub-section (2) of
section §; )

(i) the regulation of functians of the Board and the Commis-
sioner referred 1o in seclion 27,

(i) ihe [ces payable under section 32,

(k) the procedure in suits and proccedings referred to in
saclion 67,

‘(kk) the manner in which any properly referred 1o in sub-
scclion (8) of scction 54A shall be dealt with;
YkkK)Y the authority before which and thie manper in which an
appeal shall be ntade under seclion 584;
() the service of natices and requisition under section 89; and
*(11) any other maiter which may be or is wequired 10 be prescribed.

(3) All rules made ynder Uis section shall be published in the
(Official Gazeire).

By-laws, 85. (1) The Board may, with the previous sancwon of the |{Stme
Government], from time te lime, make by-laws as lo—
(a) the time and place ol meetings;

(b} thc business 1o be transacted at mectings;

'Clause (cg) was inseried by 5. 31¢1] of the Buengal Wakrl (Alticndmcnt] At 1973
(West Ben, Act XTIV ol 1973).

*Clauses (kk} and (kkk) were inseried by s. 31(2). fivid.

‘Clause () way insened by s, 31(3). ibid.

*See foot-nowe 5 on page 330, enve.

‘Yee fool-uole 2 on page 330, anie.
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The Bengal Wokf Act, 1934,

{Chapier X/ —Miscellaneats.—Secrion 86.)

the period of notice of meetings and the manner in which
such notice shall be given;

the procedure and conducl of business at mectings;

the method of ascertaining the opinion of the Board on any
malter without convening a mecling;

the books 10 be kepl at the office of the Board;

the terms and conditions of service of the officers and
employees of the Board including the grounds on which and
the extent to which any such offices or employce may be
punished;

the paymenl of gratuily and other pecuniary benefits (o the
officers and employces of the Board,;

the manner in which the accounts of wak{s shall be kepl and
audited, the time and place of audit ofaccounis of wakfs and
the form and contents of the audilor’s report;

the {ees for inspection of praceedings and records of'the Board
and for copies ol the same under section 42;

the form of application for entolment, the further paniculars
10 be contained therein, and the manner and place of
cnrolment of wakfs under section 44,

the further particulars Lo be contained in the register of wakfy
maintained under section 45; ’

the form of and the further particulars to be contained in a
statemient of accounts under section 48;

the form of and particuiars to be contained in notices of
proposed transfer of immovable property of a wakf under
sub-section (2) of section 53,

(2) All by-laws made under 1his section shall be published in the
Official Gazelre).

36.

CHAPTER XIIl

Miscellancous.

(1) Any sum of money payable by a mutwalli from the funds of

a wakF (0 the Board or 1o the Commissioner under ihis Act including
any damages chargeable Lhereon and costs, il any, incurred shall be
recoverable, subject o such rules as may be prescribed by the *[Stale
Government], as a public demand.

(2) The Commissioncer shall forward Lo the Collccmr a requisition

Ben . Actlll
ol 1913,

in the form prescribed under the Bengal Public Demands Recovery Aci,

SR
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Merhod of
recovery of
S0IMms
realisable ns
public
denmands,

DR

1913, under his sighature specifying the sum recoverable under this Act
as a public demand, and ¢ Collector, an receipl of such requisition,
shall proceed to recover the sum under the Bengal Public Demands
Recovery Act, 1913,

IClawvses (5N and (M) were added by . 32 ol the Bengal Wakl (Amendment) Act. 1973
(West Ben. At XIV of 1973)

*See fool-note § on page 310, anre,

*See foot-note 2 on paee 330, mite,
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The Bengal Wakf Act, 1934,

[Ben. Act XIII

{Chapter Xill.—Miscellaneonus.—Sections §7-92.)

87. Subjecet to the provisions of this Act the Commissioner '[, the
Deputy Cwnmissioner] and every olficer and servant of the Board shall
maintain secrecy abourt the particulars and all oiher information relating
to awakf which comes into his possession in his capacily as Cominissioner
Y or. as the case may be, a Deputy Comimissianer] or as an officer or
servant of the Board.

88. [The Comuussioner, the Deputy Cotnmissioner, cvery audilor].

and every officer and servant of the Board authorized by the Comnissioner
or by the Board 10 do any act by or under this Acl shall be deemed Lo be
a public servant within the meaaing of section 21 of the Indian Penal
Code. .

39. A notice or requisition under this Act may be served on the persan
named in Lhe nolice or requisition cither by post or as a summons issucd
hy a Court under the Code of Civil Pracedure, 1908, or in such manner
as the ‘[State Government] may prescribe.

90. Any muwwalli ar olher person who is entitied to atlend betore
the Board or the Commissioner, in connection wilth any proceedings
under this Acl. may with the permission of the Board or thc
Commissioner, as the casc may be, auend cither in person or through
any person aulherized by him in wriling in that behalf,

91. (1) No Cour! shall 1ake cognizance of an offence punishable
under this Act save upon complaint made by lhe Board or an olficer
authorised by the Board in this bektall or upon a complaint made by a
person interested in the wakt.

(2) No Courtinferior Lo that of a Metropolitan Magistrate or a Judicial

Magisirate of the first class shall try any offence punishable under this
Act.

92. No sub shail be brought in any Civil or Revenie Court 1o sey
aside or modily any order made under this Act and no suit, proseculion
ar legal procecding shall lie against the Board ar the Commissioner or
any other person appointed under this Act For anything which is in good
[aith donc or intended 1o be done under this Acl.

"The words within squane brackers were inserted by s. 31} of the Bengnl Wakrl
{Amendiment) Act, 1973 (Wesl Ben, Act X1V ol 1973}

“The words witlin square hrackets wene insered by s. 33(2), ibid.

Thy wornds within square bragkels weee substitueed (or the words “The Conimissioner,
vvery awlilor” by s. 34, ibid.

‘See (0or-note 2on page 330, uare,

*Firstly, section 91 was renumbercd as sub-seetion (1) of thal seciion and afier sub-section
€1}, a5 was so cenumbered, sub-seetion(2) was added hy s, 35 of the Bengal WakT tAmendinent)
Act. 1973 (West Ben. Act XIV of 1973}, Tinally, e present seclion was substituied by 5. 3ol
the Bengal Wakl ¢(Amendiment) Act, 1985 (West Ben. Act XXX ol 1985).

Act XLY ol
18060. .

Act Vol
1908.




of 1934.]
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The Bengal Wakf Act, 1934.
(Chapter X1li.—Miscelluncous.—Sections 93-96.)

93. If any difficulty ariscs as to the first conslitulion of the Boeard
alier the commencement of this Act or otherwise in first giving effect Lo
the provisions of the Acl, the '[Staic Governiment], as occasion may
require, may, notwithstanding anything contained eleswhere in this Act,
within Y[two years] from the dale on which this Act in whole or in pan
first comes into force by arder do anylthing which appears 1o il 10 be
necessary for the purpose of removing the dilficully,

Y4, The Siate Government may from time (o time give o the Board
such general or special directions as the S1ate Government may think fit
and the Board shall, in the performance of its funclions, comply with
such dircctions.

95, (1Y 1f, in the opinion of the State Government, the Board—

(a) has shown its incompetence Lo perform, or has unreasonably
made default in the performance of, the duties or excrcise
of the functions imposed on it by or under this Act or by
any other law, or

{b} has excceeded or abused its powers,

the S1ale Government may, by an order 10 be published in the Official
Gazetre stating the reasons therefor, supersede the Board for such periad.
nal exceeding the maximum period of two years, as may he specified 10
the order:

Provided that the State Government shall, before 1aking any acuon
under this sub-section, give the Board an opportunity of making any
representation against the proposed order,

(2) The State Government may, by order to be published in the
Official Gazette, subject (o the maximum period of two years mentioned
in sub-section (1) cxlend or modify the period of supersession if it
considers it necessary so (o do.

*96. (1) When an order of supersession hus been passed under section
95 then with effect from the date of the order

(a) the Commissioner shall cease 1o be the President of the
Board and all members of the Board shall vacaie their olfices
as such members;

!See fom-note 2 on page 330, ante,
*The words wilhin square brackels were substituted far the words “twelve months” by s. 4
ofl Ihe Bengal Wak i (Amendment) Act, 1935 (Ben. Act TV 1936),

‘Secnions 94, 95 and 96 were added by s, 36 of the Bengal Wok( (Amendment) Act, 1973
(Weat Ren Art XIW Al 1970
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366 The Bengal Wakf Act, 1934, |
[Ben. Aet XIII of 1934.]
{Chapter Xl —Miscellancous.—Secrion 96.)

(b) all the powers, duties and functions which, undcr Lhe
provisions of Lhis Act or any rule made thercunder, may be
cxercised, discharged or performed by the Board, shall be
exercised, discharged or perfermed by such person ta be
called the Administralor, as may be appointed by the Siaie
Government in this behalf.

(2) The State Government shall [ix the remuneration of the
Adminisirator and may direct that such remuncration may be paid from
thc Wakf Fund.

(3) The Administrator shall be a person professing Islam and the o
Commissioner shall function under the guidance and instruction of the
Administrator,

(4} All propenies vesied in the Board shall vest in the State
Government during the period of supersession.

{5) The Statec Government may, by order 1o be published in Lhe
Official Gazette, re-eslablish the Baoard.

(6) On the expiry of the period of supersession, the Administrator
shall ccasc to exercise his functions.






